© 00 ~N o o b~ w NP

S T N N N N T N T T N O e e e N N S N T
©® ~N o O B @O N kP O © 00 N oo o~ W N Bk, O

Case 3:16-cv-01715-DMS-BGS Document 13-1 Filed 07/15/16 Page 1 of 26

James S. Turner, Esq. (D.C. Bar No. 82479) Pro Hac Vice
Betsy E. Lehrfeld, Esqg. (Cal. Bar No. 77153)

Swankin & Turner

1400 16™ Street, NW #101
Washington, DC 20036
Telephone: (202) 462-8800
Facsimile: (202) 265-6564
E-mail: jim@swankin-turner.com;
betsy@swankin-turner.com

Robert T. Moxley, Esqg. (Wyo. Bar. No. 5-1726)

Pro Hac Vice (pending)

Robert T. Moxley, P.C.

2718 O’Neil Avenue

Post Office Box 565

Cheyenne, Wyoming 82003-0565
Telephone: (307) 632-1112
Facsimile: (307) 632-0401

E-mail: Vaccinelawyer@gmail.com

Carl M. Lewis, Esq. (Cal. Bar No. 121776)

1916 Third Avenue

San Diego, California 92101
Telephone: (619) 232-0160
Facsimile: (619) 232-0420
Email: cmllaw@pacbell.net

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANA WHITLOW, et al.,

Plaintiffs,
VS.
STATE OF CALIFORNIA, et al.,
Defendants.

Case No. 3:16-cv-01715-DMS-BGS

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION

Courtroom: 13A

Judge: The Honorable Dana
_ Makato Sabraw

Trial Date:  None Set

Action Filed: July 1, 2016

Hearing Date: August 12, 2016

Hearing Time: 1:30 p.m.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION

CASE NO. 3:16-CV-01715-DMS-GBS



mailto:betsy@swankin-turner.com
mailto:Vaccinelawyer@gmail.com

© 00 ~N o o b~ w NP

S T N N N N T N T T N O e e e N N S N T
©® ~N o O B @O N kP O © 00 N oo o~ W N Bk, O

Case 3:16-cv-01715-DMS-BGS Document 13-1 Filed 07/15/16 Page 2 of 26

Plaintiffs respectfully submit this Memorandum of Points and Authorities in
Support of their Motion for a Preliminary Injunction, pursuant to 42 U.S.C. § 1983,
28 U.S.C. § 1343(a)(3), and 28 U.S.C. § 2201.1

l. PRELIMINARY STATEMENT

In a few short weeks, all California students will be returning to classrooms,

except some students with previously-valid Personal Belief Exemptions (“PBEs”) to
California’s school vaccination requirements, and those who would have exercised
PBEs. Effective July 1, 2016, Senate Bill (“SB”’) 277 permanently bars these children
from every public and private school in the State, in a dramatic and unprecedented
departure from California’s long-standing history of unwavering protection of every
child’s right to an equal education. Without injunctive relief, in SB 277’s first year of
implementation alone, approximately 33,000 children, including many with
disabilities, are barred from classrooms and deprived of an equal education or, for
some children, any education at all. Every day throughout the State, schools are
closing their doors to children who want and deserve to go to school, depriving them
of fundamental rights and subjecting them to severe humiliation, prejudice, stigma
and emotional distress.

Crafted at the intersection of irrational panic and special-interest politics, SB
277 irreconcilably conflicts with the California and United States Constitutions and
numerous State and federal laws. SB 277 deprives children of the fundamental right
to an equal education guaranteed by the California Constitution. See Cal. Const. art.
IX, 88 1 and 5. In a series of decisions in Serrano v. Priest, 5 Cal. 3d 584 (1971)
(Serrano 1), Serrano v. Priest, 18 Cal. 3d 728 (1976) (Serrano Il), and Serrano v.

! Plaintiffs have met and conferred with the California Attorney General’s |
office, counsel for Defendant The California Department of Public Health. Plaintiffs
proposed a stay on the enforcement of SB227 pending the outcome of this action or,
alternatively for the current school year, to be revisited agi]a_ln in subsequent school
years during the pendency of this action. Alternatively, Plaintiffs proposed a briefing
Schedule for this motion. See Declaration of James S. Turner, Esg., 112 and Ex. 1.
Defendant declined to stay SB 277 or to stipulate to a briefing schedule. Id. at 113.
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Priest, 20 Cal. 3d 25 (1977) (Serrano I11), the California Supreme Court held, clearly
and unequivocally, that education is a fundamental right in California, Serrano I, at
605-606, Serrano |1, at 766, that “society has a compelling interest in affording
children an opportunity to attend school,” Serrano I, at 606 (citation omitted), and
that courts “must unsympathetically examine any action of a public body which has
the effect of depriving children of the opportunity to obtain an education.” Id.
(citation omitted). Further recognizing the central role of education in society,
California requires that all children attend school. Educ. Code § 48200.

Moreover, to provide an equal education for all children and to prevent
discrimination, both California and federal law prohibit a child’s expulsion from
school based on fear of contagion. For example, federal law prohibits the exclusion of
children with chronic contagious illnesses such as HIVV/AIDS and hepatitis from
school. See 20 U.S.C. § 794, 42 U.S.C. § 12132, et seqg. Consistent with this
protection of all children’s rights to an education despite health status, in 2004, the
California Legislature repealed a statute that allowed exclusion of children with
contagious or infectious diseases from school. See Educ. Code § 48211 (allowing
schools to “exclude children of filthy or vicious habits, or children suffering from
contagious or infectious diseases”), repealed by AB 2855 (2004). Flying in the face
of State and federal laws protecting children from discrimination based on their actual
or perceived health status or fear of contagion, SB 277 permanently bars healthy,
non-contagious children from schools based precisely on a baseless and irrational fear
of contagion. The State thus discriminates against non-infectious and non-contagious
children who pose no threat to the public health, based solely on vaccination status,
permanently excluding from school this discrete minority of children without any
showing that such discrimination furthers a compelling state interest and is necessary
to achieve that interest.

The harm to Plaintiffs and their children from SB 277’s draconian result is

Immense and it is irreparable. Schools are rejecting kindergarten enrollment packages
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and issuing expulsion notices to incoming seventh graders, medical exemptions are
being scrutinized and rejected, children with disabilities and learning challenges are
losing their federally-protected educational benefits, parents are facing the cruel
illusion of choice between abandoning their deeply held conscientious or religious
convictions, quitting their jobs, or leaving the State, and tens of thousands of children
are hearing that there is something so inherently wrong with them and so dangerous
about them, that they will never again be allowed in school. As the foregoing
demonstrates and as discussed in detail below, SB 277 comes at a tremendous cost to
the children and families of California and there is simply no justification for it, let
alone a compelling state interest.

As set forth below and as demonstrated by Plaintiffs’ First Amended
Complaint (“FAC”), Plaintiffs far exceed the minimum showing to support a
preliminary injunction. First, Plaintiffs have a high likelihood of success on the merits
because SB 277 and Defendants’ conduct in its enforcement impermissibly infringe
on the Plaintiffs’ fundamental right to education and other constitutionally-protected
rights, as well as an array of other federal and state laws. Second, Plaintiffs can
demonstrate irreparable injury because Defendants are infringing multiple
constitutionally-protected rights and causing other injuries for which Plaintiffs have
no adequate remedy at law. Third, the balance of hardships tips overwhelmingly
towards Plaintiffs, whose children are excluded from school and for whom
homeschooling is a severe hardship or impossibility, resulting in threatened truancy
charges or removal of children from their parents. Finally, an injunction will advance
the public interest to ensure that both fundamental rights and the public health are
protected under the status quo ante. See Winter v. N.R.D.C., 555 U.S. 7, 20 (2008).
Accordingly, Plaintiffs respectfully request that the Court enter an order enjoining

Defendants from enforcing SB 277 pending the outcome of this action.
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II. STATEMENT OF FACTS
A. SB 277 NEGATIVELY IMPACTS PLAINTIFES
Effective July 1, 2016, SB 277 requires that schools deny admission to children

who previously attended school and daycare with PBEs exempting them from one or
more of the 30 to 38 doses of vaccines California requires for school attendance. See
Health & Safety Code 8§88 120325, 120335, see also Cal. Dept. Pub. Health
(“CDPH”), Immunization Timing 2016, RIN EX. 1. As part of its implementation, SB
277 establishes “checkpoints,” consisting of entry into daycare, entry into
kindergarten, and advancement to the seventh grade. Health & Safety Code 8
120335(g). A child cannot pass a “checkpoint” without first becoming fully-
vaccinated with all of the required vaccine doses. Id. Accordingly, in its first year of
implementation this fall, SB 277 impacts children entering kindergarten, advancing to
the seventh grade, or entering daycare, while allowing all other children, including
children with PBEs who have not reached a “checkpoint,” to remain in school. 1d. SB
277 exempts children who are homeschooled or in independent study programs with
no classroom-based component. Health & Safety Code § 120335(f). It also requires
that schools honor Individualized Education Programs (“IEPs”) of children with
special needs or learning disabilities. Health & Safety Code § 120335(h).

As the declarations submitted in support of this motion demonstrate, SB 277 is
causing severe hardship and distress for children and families across the State as
schools are, among other things: (a) rejecting kindergarten enrollment packages and
Issuing expulsion notices to seventh graders, see, e.g., Declarations (“Dec.”) of
Andrade, 17, Loy, 11 4-6 and 19, Nicolaisen, {{ 4-5 and 15, Owens, § 22, Schultze-
Alva, 11 20-21, Sutton, 11 5-19, and Whitlow, {{ 3-5 and 16; (b) scrutinizing and
refusing to accept physician-provided medical exemptions and delayed vaccination
schedules, see, e.g., Dec. of Schultze-Alva, § 15, Sutton, {1 5-19; (c) denying
admission and services to children with disabilities, learning challenges and 1EPs,

see, e.g., Dec. of Delgado, 11 9-18, Saunders, { 7 and (d) denying admission to
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children with lab-confirmed proof of immunity to illnesses for which vaccination is
required, see, e.g., Dec. of Whitlow, {1 18-19. Faced with this conduct, parents with
deeply-held religious objections to certain vaccine ingredients, including aborted fetal
cells, are being forced to either violate their faith or lose their children’s fundamental
right to an education. See, e.g., Dec. of Andrade, 1 7-12, 15 and 18, Crain, 1 9,
Nicolaisen, 11 13-14, Schultze-Alva, {1 16-18, Whitlow { 17.

Plaintiffs care deeply about their children and are distressed about telling their
children that they cannot go to school. Yet with each passing day and the fast-
approaching start of the fall semester, Plaintiffs find themselves having to choose
between their children’s health and unique needs, their deeply-held conscientious and
religious convictions, their financial, employment and family obligations, and their
children’s desire to go to school with their peers.

B. PRE-SB 277 CALIFORNIA LAW

California has a long-standing history of respecting bodily autonomy and

personal choice regarding vaccination. Indeed, California’s PBE is as old as its first
polio mandate. In 1961, when the California legislature enacted a polio mandate, it
did so subject to a PBE, a simple statement that vaccination was contrary to one’s
beliefs. See AB 1940, DeLotto. The school vaccination schedule has expanded
dramatically since 1961, with the addition of new vaccines and additional doses of
existing vaccines, and now requires that children receive between 30 and 38 vaccine
doses to attend school. PBEs have remained available with each expansion of the
vaccination schedule. Yet, in 55 years, PBE rates have never exceeded 3.2 percent.

In 2012, the State enacted AB 2109, codified in Health and Safety Code §
120365 and effective January 1, 2014. AB 2109 required parents who wished to use
PBEs to obtain a physician’s signature attesting that the physician provided the parent
with information regarding the benefits and risks of vaccines and the risks of the
covered illnesses. AB 2109 also allowed for the temporary exclusion from school if a

child with a PBE was exposed to an illness for which a vaccine exists. AB 2109 had
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been in effect for less than one school year when SB 277 was introduced in the midst
of the Disneyland measles outbreak, which did not affect schools and was not caused
or exacerbated by children with PBEs.

As a result of AB 2109 and prior to the introduction and enactment of SB 277,
PBE use was declining. PBE rates dropped from an already low 3.15% for
kindergarteners in 2013-14 to 2.54% in 2014-15. Rates fell further in 2015-16 to
2.38%,% before SB 277 went into effect. See CDPH 2015-16 K Assess., RIN, Ex. 2, at
2. Accordingly, to the extent the State’s goal with SB 277 was to increase vaccination
rates, those rates were increasing under AB 2109, rendering SB 277 unnecessary and
overbroad. The injunction Plaintiffs seek against enforcement of SB 277 would
reinstate AB 2109, maintaining the status quo ante.

C. PUBLIC HEALTH DATA DOES NOT SUPPORT SB 277

SB 277 gained momentum and was rushed through the legislative process

based on incorrect assumptions that the public record does not support. SB 277’s
proponents repeatedly created the impression that the State was on the brink of an
epidemic and that healthy, disease-free children with PBEs are somehow capable of
transmitting diseases they do not have and endangering public health. See, e.g., Sen.
Judic. Cmtee, Memo., SB277, Version: April 22, 2015, RIN Ex. 3, at 6.

Without factual basis, the impression was also created that a large and
increasing number of California children are “unvaccinated.” But data from the
CDPH, the U.S. Centers for Disease Control (“CDC”), and other public sources belie
those claims. According to CDPH data, over 97 percent of kindergartners entered
school in 2014-15 and 2015-16 without any exemption (medical or PBE). See CDPH
2015-16 K Assess., RIN, Ex. 2, at 4. However, even these high vaccination rates

underestimate vaccine coverage. A significant percentage (up to 87 percent) of

_ 2 Substantial drops were also seen for 7th graders (PBE rates fell from 3.26%
in 2013-14 to 2.09% in 2014-15, and further fell to 1.66% in 2015-16). See CDPH
2015-16 7th Grade Assess., RIN Ex. 4, at 1.
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children with PBEs are partially vaccinated.’> CDPH does not track individual vaccine
data for children with PBEs, artificially depressing vaccination rates on a vaccine-by-
vaccine basis. According to the CDC, however, less than one percent of children are
completely unvaccinated. See footnote 3.

SB 277’s proponents premised the law’s necessity on a small measles outbreak
in late 2014 and early 2015, which originated from a foreign visitor to Disneyland. Of
the 136 (0.00035%) Californians who contracted measles, the majority were adults.
No evidence shows that children with PBEs caused or contributed to this outbreak: no
school-based transmission was reported, no child was quarantined, and no California
school closed because of the outbreak. See CDPH, Cal. Measles Surveillance Update
(April 17, 2015), RIN Ex. 5, at 1, 2 (school-aged children represented only 18% of
cases, and their vaccination status was not reported).

SB 277’s proponents also pointed to occasional pertussis (whooping cough)
outbreaks in California to show the need to eliminate PBEs. But CDPH, CDC, FDA
and others attribute these outbreaks not to children with PBEs, but rather to vaccine
failure, waning immunity, and asymptomatic transmission by vaccinated individuals.
See CDPH, Pertussis Report (June 1, 2015), RIN Ex. 6; FDA News Release,
(November 27, 2013), RIN Ex. 7; Benjamin M. Althouse & Samuel V. Scarpino,
Asymptomatic transmission and the resurgence of Bordetella pertussis, 13 BMC MED
(2015), RJIN Ex. 8; Associated Press, State whooping cough outbreak shows vaccine
weakness (February 8, 2015), RIN Ex. 9; Greg Bledsoe and Laura McVicker, Del
Mar Mom Frustrated Family Got Whooping Cough After Vaccinating (January 12,
2015), RIN Ex. 10. Notably, with respect to pertussis cases in 2014, as SB 277’s

¥ The CDC has estimated that only 0.316 percent of California children are
fully unvaccinated. See Philip J. Smith, et al., Children Who Have Received No
Vaccines: Who Are They and Where Do They Live, 114 PEDIATRICS 187-195 é2004),
RJIN Ex. 11, at 193. Extrapolating that data, at least 87% of the 2.38% of 2015-16
kindergartners with PBEs are partial I%/ vaccinated. Id.; CDPH 2015-16 K Assess.,
RJIN EX. 2, at 2; see also News from the National Academies, IOM Report Details
Strategz{for Monltorlng Safet%/ of Childhood Immunization Schedule (January 16,
2013), RIN Ex. 12, at Z (less than 1% of children are completely unvaccinated).
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proponents were blaming PBEs for whooping cough outbreaks, CDPH data and
reports showed that 90 percent of the children with whooping cough for whom
vaccination records were available were vaccinated against pertussis. CDPH June 1,
2015 Pertussis Report, RIN Ex. 6, at 1.

D. IMPLEMENTATION OF SB 277

SB 277’s implementation has been riddled with problems, causing distress to
Plaintiffs and confusion for schools and students. CDPH, through local health
departments, is wrongfully training school nurses to scrutinize and reject physician-
provided medical exemptions, See, generally, Glaser Dec. and Exs. The State
Department of Education (“DOE”) has declined to guide implementation of SB 277,
including regarding the education of federally-protected students with disabilities. See
Adams Dec. |1 12-15, Ex. 2; see also Jane Meredith Adams, Avoiding controversy,
California declines to clarify vaccination law and special ed (May 9, 2016), RIN EXx.
13; and Jane Meredith Adams, Some districts exempt students in special ed from
vaccination law (January 6, 2016), RIN Ex. 14. With no guidance from the State,
school districts are applying the law arbitrarily, causing disparate treatment of
children, including federally-protected children with disabilities.

1. Inconsistent Interpretation of IEP Amendment

SB 277 exempts children with disabilities who have Individualized Education
Plans (“IEPs”) from vaccine mandates. Health and Safety Code § 120335(h). In
contravention of SB 277, some school districts refuse to admit IEP students and are
even threatening to seek court orders against parents to vaccinate children.* Districts
refusing to admit IEP students violate the rights of students under the Federal
Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. § 1400, et seq.,

which guarantees students with qualifying disabilities a free and appropriate public

* Adams Dec. Ex. 1 (letter dated August 19, 2015, from Ronald D. Wenkart,
General Counsel for the Orange County Department of Education, OPAD 15-20:
“Questions and Answers Regarding Senate Bill 277”), at 6.
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education in the least restrictive environment.® School districts have told Plaintiffs
Veronica Delgado and Dawn Saunders that their children with IEPs cannot enroll,
despite SB 277’s explicit terms. See Dec. of Delgado 1 9-18, Saunders, 7. Dawn
Saunders, a widowed mother of three, already has been forced to put her daughter
with a traumatic brain injury in a homeschool program, causing the family financial
and emotional stress and stalling her daughter’s progress. Saunders Dec., 1 7, 13-16.
Ms. Saunders works two part-time jobs to provide for her children and manage her
daughter’s schedule. Id.,  14. Her children qualify for free school meals but because
SB 277 bans her daughter from school, this assistance is unavailable. Id., { 16.

2. Undermining of Medical Exemptions

SB 277 exempts children upon a physician’s written statement that
vaccination is unsafe for the child. Health & Safety Code § 120370(a). This child
safety requirement contains no provision allowing school districts, health departments
or anyone else to review or reject a physician’s medical judgment. In contravention of
the law, however, some local health departments are providing schools with incorrect
information about exemptions, causing illegal scrutiny and rejection of physician-
provided medical exemptions. These actions not only violate SB 277, but also may
violate many federal and state privacy laws. See, generally, Glaser Dec. and EXxs.
These actions also pressure doctors to deny medical exemptions that protect
children’s safety and health. The result is physicians summarily refusing, as a matter
of policy, to write medical exemptions for medically-fragile children who are at risk
for potential vaccine injury. See Schultze-Alva Dec., | 15 (recounting pediatrician’s
statement that her hospital does not allow doctors to write medical exemptions);
Owens Dec. 1 18-20 (recounting doctor’s statement that he had received training

that medical exemptions should be based on CDC guidelines); Sutton Dec. {5

_ > Many IEPs indicate year round services, and many specify a required class
size, therapy services that are E_rowded at the scho_o_l (sometimes in the classroom,
and often with peers), social skills groups or activities, and additional resources and
supports that cannot be provided readily, if at all, outside school.
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(school’s questioning of medical exemption from physician); Hogan Dec. {1 8-9
(physicians in disagreement and none step forward to write a medical exemption).
1. ARGUMENT

As discussed in detail below, an order enjoining the State from enforcing SB

277 is necessary and warranted, because Plaintiffs can establish: (1) a likelihood of
success on the merits, (2) the likelinood of irreparable injury to Plaintiffs, (3) that the
balance of hardships tips towards Plaintiffs, and (4) that an injunction will advance
the public interest. See Winter v. N.R.D.C., 555 U.S. 7, 20 (2008); Alliance for the
Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011).

A.  PLAINTIFFS HAVE A STRONG LIKELIHOOD OF SUCCESS
ON THE MERITS ON ALL OF THEIR CLAIMS

SB 277 is in irreconcilable conflict with both the State and Federal Constitutions,

as well as numerous state and federal laws.

1. Plaintiffs Will Succeed on Their Claims Under The California and
Federal Constitutions

As the threshold matter, strict scrutiny review applies to Plaintiffs’ claims
under the State and Federal Constitutions. Under California law, courts must apply
strict scrutiny when Plaintiffs allege violations of fundamental rights protected under
the State Constitution or when suspect classifications are at issue. Butt v. State of
California, 4 Cal. 4th 668, 685-86 (1992); Serrano I, 5 Cal. 3d at 597. In such
instances, “the presumption of constitutionality normally attaching to state legislative
classifications falls away,” Serrano 11, 18 Cal. 3d at 768, and “the state bears the
burden of establishing not only that it has a compelling interest which justifies the
law but that the distinctions drawn by the law are necessary to further its purpose.”
Serrano I, 5 Cal. 3d at 597; Serrano 11, 18 Cal. 3d at 761.

Education is a fundamental right in California, guaranteed by the State
Constitution. Cal. Const. art. 9 8§ 1 and 5; Serrano I, 5 Cal. 3d at 608-09 (“the

distinctive and priceless function of education in our society warrants, indeed
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compels, our treating it as a ‘fundamental interest’”’). Thus, courts “must
unsympathetically examine any action of a public body which has the effect of
depriving children of the opportunity to obtain an education.” Serrano I, 5 Cal. 3d at
606 (citation and internal quotation marks omitted).

Strict scrutiny also applies because wealth or socioeconomic status, a suspect
classification under Serrano, is at issue in the enforcement of SB 277. Serrano |, 5
Cal. 3d at 597, 614 (holding that “[e]ducation must respond to the command of the
equal protection clause” and that a scheme “invidiously discriminates against the
poor” where it “makes the quality of a child’s education a function of the wealth of
his parents”). Only discriminatory impact, not motivation, is required. Id. at 602.
Here, SB 277 closes the doors of all public and private schools to Plaintiffs’ children,
forcing them into homeschooling or independent study. But homeschooling is not
viable for most families, including single-parent households, families who rely on
two incomes to survive, and immigrant families who cannot homeschool in the
English language as required by law. Numerous Plaintiffs do not have the means to
homeschool and SB 277 creates significant hardship for them. See, e.g., Dec. of
Crain, 11 10-15, Delgado, 11 19-22, Loy, 11 19-20, Nicolaisen, {{ 16-22, Saunders,
1 13-17, Andrade, 1 13-14 and 16, and Sutton, 11 4 and 20. Similarly, families who
cannot afford expensive medical or genetic testing to help identify susceptibility to
vaccine injury are foreclosed from obtaining medical exemptions without which their
children cannot attend school. See, e.g., Saunders Dec. {1 11-12. Accordingly, SB
277 disproportionately impacts low-income and immigrant families, necessitating
strict scrutiny review.

Strict scrutiny also applies to Plaintiffs’ claims under the U.S. Constitution
because Plaintiffs assert claims under the Free Exercise Clause, as well as “hybrid
rights” together with due process and equal protection claims under the Fourteenth
Amendment. See Empl. Div. Oregon Dept. of Human Res. v. Smith, 494 U.S. 872,
881-82 (1990); Thomas vs. Anchorage Equal Rights Comm’n, 165 F.3d 692, 707 (9th
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Cir. 1999), rev’d on other grounds en banc, 220 F.3d 1134 (9th Cir. 2000) (“a free
exercise plaintiff must make out a “colorable claim” that a companion right has been
violated—that is, a “fair probability” or a “likelihood,” but not a certitude, of success
on the merits.”). Here, the State impermissibly impinges on Plaintiffs’ rights to Free
Exercise and exerts an undue burden on Plaintiffs’ rights under the Fourteenth
Amendment to individual autonomy, parental rights, bodily integrity and informed
consent.

Both the United States and California Constitutions protect the free exercise of
religion. U.S. Const. amend. I; Cal. Const. art. I, § 4; see Wisconsin v. Yoder, 406
U.S. 205, 215 (1972) (“...only those interests of the highest order and those not
otherwise served can overbalance legitimate claims to the free exercise of religion™).
Moreover, the Supreme Court’s First Amendment jurisprudence allows religious
objectors to individually pursue relief from government programs that permit secular
exemptions. Oregon v. Smith, 494 U.S. at 884; see also Gonzales v. O Centro
Espirita Beneficente Unido do Vegetal, 546 U.S. 418, 430-31 (2006) (where an
individual's religious exercise is burdened by a policy that does admit some
exemptions, the government must demonstrate a compelling interest in denying
exemption to the particular claimant). The “government cannot discriminate between
religiously motivated conduct and comparable secularly motivated conduct in a
manner that devalues religious reasons for acting.” Tenafly Eruv Association, Inc. v.
Borough of Tenafly, 309 F.3d 144, 169 (3d Cir. 2002); see also Fraternal Order of
Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d Cir.1999).

Here, many Plaintiffs find conflict between full vaccination and their religious
beliefs and practices, including sincere opposition to abortion and vaccines that are
made using aborted fetal tissue. See, e.g., Dec. of Andrade, 11 7-12, 15 and 18, Crain,
19, Nicolaisen, {{ 13-14, Schultze-Alva, 11 16-18, and Whitlow, § 17. SB 277 bars
children from school because their families have a faith-based objection to certain

vaccine ingredients. Some are guided by their faith to not vaccinate. As such, SB 277
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Imposes a penalty against Plaintiffs for their religiously-motivated conduct, thus
placing a substantial burden on Plaintiffs’ religious rights and forcing parents to
choose between the dictates of their faith and their children’s education. See Everson
v. Board of Education, 330 U.S. 1, 16 (1947) (finding that a substantial burden exists
when a person must choose between exercising religious beliefs and participating in a
public program). SB 277 further impinges on Plaintiffs’ Free Exercise rights because
it provides secular exemptions, such as the medical exemption, homeschooling/
independent study exemption and IEP exemption, without a corresponding religious
accommodation. Oregon v. Smith, supra.

In addition to substantially burdening Plaintiffs’ Free Exercise rights, SB 277
substantially burdens parental rights, rights to bodily integrity and informed consent,
further necessitating strict scrutiny review. Regarding parental rights, the “primary
role of parents in the upbringing of their children is...established beyond debate as an
enduring American tradition.” Yoder, 406 U.S. at 232; see also Santosky v. Kramer,
455 U.S. 745, 753 (1982) (recognizing a “fundamental liberty interest of natural
parents in the care, custody, and management of their child”’); Meyer v. Nebraska,
262 U.S. 390 (1923) (recognizing parents’ fundamental right to direct the education
and raising of children); Troxel v. Granville, 530 U.S. 57, 68 (2000) (requiring a
compelling interest to substitute a state’s decisions for parents). Plaintiffs’
declarations demonstrate that their decisions regarding both the education and health
of their children, i